THE CANADIAN CREDIT MEN'S ASSOCIATION LIMITED 
SIX CRESCENT ROAD - ROSEDALE, TORONTO 5, CANADA 


FOUNDED 1910 


OFFICE OF THE GENERAL MANAGER November, 196 5 


TO THE MEMBERS 


The subject of Bankruptcy, particularly where fraud is concerned, 
is probably the hottest financial news item in the Canadian press 
across Canada. 


Impetus has been added to our cause in combatting Bankruptcy fraud 
by the tremendous amount of publicity on this subject generated during 
the current political campaign of the various parties. 


We feel encouraged, therefore, that our original brief submitted to 
the Government in power in March 1962, and successively to each 
Minister of Justice thereafter, will receive the immediate attention 

of whichever party is asked to form a Government after November 8th. 


Our objective has been materially helped by the Toronto Telegram 
(circulation 230, 000) whose feature writer Stephen Vitunski has 
covered this subject in some detail. Each of his articles in the series 
is reproduced on the following pages. Itis obvious that the Telegram 
recognizes the part that CCMA has played and is continuing to play 

in this important field, as is evidenced by the quotations attributed to 
Percy J.Houghton, Manager of our National Adjustment Bureau, and 
the constant references to the Association. 


Worthy of note is the prominence given to such members of the legal 
fraternity as Lloyd W.Houlden, Q.C., W.J.McQuillan Q.C., and 

Carl H.Morawetz, Q.C., all of whom have given generously of their 
talents in the interest of the credit fraternity at large, by working with 
us to reduce Bankruptcy fraud to the minimum. 


Yours sincerely, 


LI ask 


Eo i.e. Burke, F, C.T. 
General Manager 
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THE TELEGRAM - Saturday, October 16, 1965 


This Game Of 


ankruptcies 


There is nothing wrong 
with the Bankruptey Act 
that a few well-phrased re- 
visions could not solve. 

As one bankruptcy lawyer 
put it, “It’s just like a foot- 
ball game. The quarterback 
spends the first part of the 
game feeling out the opposi- 
tion for weak spots, and 
once they are found, plays 
are run through the area 
for big gains.” 

Unless the opposition ad- 
justs its defenses, it’s going 
to lose by a big margin. 

This is true of just about 
any law ever passed deal- 
ing with money. As soon as 
it’s put on the books, ar- 
mies of specialists pick it 
up, put it under a micro- 
scope and look for loop- 
holes. Most of these people 
are in the employ of large 
ethical corporations which 
figure it’s a good way to 
Save money. ‘ 


A RIDE 


However, some of the 
loop-holes they discover are 
also used by the unethical 
operator when he wants to 
take the government’ or the 
public for a ride. 

The avowed purpose of 
the Bankruptcy Act should 
be, ‘‘the expeditious realiza- 
tion of a debtor’s. assets, 
and the distribution .of the 
proceeds among ,the credi- 


This is the first of a series 


by Stephen Vitunski 


on hankruptcies. 


tors entitled to them in law 


. . . the punishment of the 
dishonest debtor . . . and 
the ultimate discharge of 


the debtor from _bank- 
ruptcy, and his integration 
into society once again 


freed from a crushing bur- 
den of debt.” 


This is the classic defini- 
tion given by W. J. McQuil- 
lan, a prominent Montreal 
solicitor familiar with bank- 
ruptcy matters. However 
there is a growing gap be- 
tween definition and prac- 
tice. 


“Bankruptcy today is biz 
business,” said Percy J. 
Houghton, manager of the 
Canadian Credit Men’s As- 
sociation Ltd. ‘‘Figures for 
commercial failures alone 
in Canada reached $208 mil- 
lion last year,’ he told a 


~ seminar on bankruptcy last 


May. 
FAILURES 
In all, there were 5,641 
bankruptcies in Canada... 


2,142 in the wage-earner 
category and 3,499 commer- 


cial failures. The financial 
losses in the wage-earner 
category were described by 
Carl Morawetz, a promi- 
nent bankruptcy lawyer, as 
‘“Dneanuts’” compared to 
‘losses through commercial 
ventures. 

Bankruptcy has become a 
matter of great concern to 
businessmen. R. Melville 
Cox, manager of the Credit 
Bureau of Greater Toronto 
gave this example: “‘When 
we ran that seminar last 
May, we expected a turn- 
out of approximately 200 to 
225... the usual number 
for our series. However, 
when the topic was bank- 
ruptey, 598 persons regis- 
tered and we had to turn 
away another 87 appli- 
cants.” 

Who or what is to blame 
for the mounting toll taken 
by bankruptcies? 

Well, it takes two to do 
just about anything, and 
bankruptcy is no exception. 
Jt involves a debtor, and a 
creditor. 

“I think there is a terrible 
amount of loose credit 


granting, and I don’t think 
accounts receivable are 
being followed as closely as 
they should,” observed Mr. 
Houghton. 


WARNING 


J. N. McEachran, a past 
president and Dean of the 
Canadian Credit Institute, 
has stated that businessmen 
have to pay more attention 
to the four C’s of credit... 
“Character, capacity, capi- 
tal and conditions.” 

“T believe that where sub- 
Stantial amounts are in- 
volved, we are entitled to 
and should insist on up-to- 
date financial statements, 
prepared by accredited ac- 
countants.”’ 


Lloyd Houlden, of Har- 
ries, Houser, Brown & Houl- 
den, was also critical of the 
eagerness of some business- 
men to grant credit to per- 
sons of questionable stabili- 
ty. He pointed out that in a 
recent study of a three-time 
bankrupt, many of the 
Same names appeared in all 
three lists of creditors. 


CREDITORS 


“Many bankruptcies are 
encouraged by the stupidity 
and cupidity of creditors,” 
added another bankruptcy, 
specialist heatedly. 

Creditors naturally point 
to the fierce competition of 
our free-enterprise economy 
as a major cause for their 
eagerness to extend credit. 
“A lot of reputable people 
hit you with the veiled 
threat of taking their busi- 
ness elsewhere if you don’t 
want to give them terms,” 
countered a disenchanted 
creditor. 


x 


Monday: ‘To Cateh A 


Thief. 


THE TELEGRAM Monday, October 18, 19655 


TO RACKETEERS 


The Law Is An Asset 


By STEPHEN VITUNSKI 
Telgram Staff Reporter 


One of the 
main criticisms | Second 
of the Bank- of a 
ruptcy Act is : 
that it doesn’t Series 
make sufficient provision 
for tracking down fraudu- 
lent bankrupts. 


For all intents and pur- 
poses, the onus is on the 
creditor to go get ’em. It’s a 
sort of frontier justice 
where the good guy rides 
half-way across the plains, 
spending half his lifetime 
chasing the jasper that did 
his brother in when he was 
a kid. 


“Tf my house is burgled,” 
explained Percy Houghton 
of the Canadian Credit 
Men’s Association, “I don’t 
have to go down to the po- 
lice department and put up 
a retainer before they’ll 
start an investigation. But, 
if my business is burgled by 
some bankruptcy crook, I, 
the aggrieved creditor, am 
expected to finance the in- 
vestigation.” 


COSTLY 


In a bankruptcy, investi- 
gation requires the services 
of varied and highly spe- 
cialized persons...all of 
whom have to be paid by 
the creditor . . . who has al- 
ready suffered a substantial 
loss. 


“Debtors have learned 
that if they work down their 
assets so that when they go 
bankrupt there is virtually 
nothing left, they kill the 
chances of prosecution,” 
explained Lloyd Houlden of 
Harries, Houser, Brown and 
Houlden. 


He pointed out that in or- 
der to have a_ successful 
prosecution, an expenditure 
of $5,000 to $10,000 is need- 
ed. 


Some other difficulties of 
prosecution were outlined 
by Carl Morawetz of Mo- 
rawetz & Strauss. 


“First of all it costs you a 
lot of money to find out if 
an offence has been com- 
mitted under the Bank- 
ruptcy Act or under the 
Criminal Code. 


“Tf there is an investiga- 
tion, the trustee has to 
make a report. He then files 
it with the courts and they 
give him leave to prosecute. 
He then sends it to the 


Crown prosecutor or the At-_ 


torney-General, and from 
that moment on the trustee 
is pestered day and night to 
appear here, to appear 
there, to testify, to appear 
in court . . . for which the 
trustee stands to get paid 
very little if there are few 
assets left.” : 


INVOLVED 


Added Mr. Houlden, “It’s 
necessary to apply to the 
Bankruptcy Court for leave 
to prosecute. After that you 
have to talk the Crown at- 
torney into prosecuting. It’s 
a very involved and expen- 
sive procedure. 


“In spite of what the At- 
torney-General might say, 
we’ve had some cases dur- 
ing the past year in which 
the charges were dismissed 
because of the failure of the 
Crown to proceed with them 
, « » and that’s a very dis- 
couraging thing for people 
who are engaged in bank- 
ruptcy practice.” 


When things go wrong, 
there is a natural tendency 
to look for someone to 
blame, Files are full of cre- 
ditors disillusioned with the 
work of the trustee, of trus- 
tees frustrated by creditors, 
of inspectors fighting with 
debtors ... And, almost ev- 
eryone is mad at the gov- 
ernment. 


Most of these misunder- 
standings are based on ig- 
norance of the powers and 
responsibilities related to 
the various positions. After 
all, except for the trustee, 
most of the others do not 
get involved in _ bank- 
ruptcies too often, and even 
if they do, bankruptcies dif- 
fer widely. 

Dealing trom the top 
down, there appears to be 
sufficient cause for blaming 
governments for not supply- 
ing a more workable frame- 
work, 

By virtue of the British 
North America Act, Parlia- 
ment has exclusive legisla- 
tive authority over bank- 
ruptcy and insolvency. 


However, according to 
former Federal Superin- 
tendent of Bankruptcy, J. S. 
Larose, ‘‘the provisions of 
the Act do not direct the Su- 
perintendent to investigate 
pre-bankruptcy transactions 
on the possibility that the 
debtor may have commit- 
ted fraud. His primary con- 
cern is the supervision of 
the trustee’s administration 
of estates. 


This puts the whole prob- 
lem back in the laps of cre- 
ditors who have to foot the 
bill for these investigations. 
At times, provincial govern- 
ments step in... such as in 
the Quebec arson and bank- 
ruptcy cases .. . to carry 
the burden usually reserved 
for the creditor. 


“Can you imagine an in- 
dividual creditor having the 
time, money, power cour- 
age or expertise to conduct 
the investigations now 
being handled by the Que- 
bec government?” asked 
one bankruptcy specialist. 


(Tomorrow: The role of 
trustees, inspectors and 
creditors.) 


THE TELEGRAM. Toronto, Tues. Oct. 19, 1965 


Trustee Key In 
Bankruptcy Case 


The key role in any bank- 


ruptey is played by the 
trustee, almost always a 
member of the accounting 
fraternity. 

If it is a voluntary bank- 
ruptcy, he is appointed by 
the debtor himself. . . other- 
wise, the creditors name 
him, 

There has naturally been 
some question about the 
propriety of the debtor ap- 
pointing the person or or- 
ganization that is supposed 


to look after the accounts~ 


finally accruing to credi- 
tors. y 

The argument on the oth- 
er side has been that the 
trustee can be changed at 
the first mecting of credi- 
tors. 

However, this has proved 
extremely difficult to do 
since it requires a vote rep- 
resenting 75 per cent. of the 
value of the debt. And, cre- 
ditors are not noted for act- 
ing in unison. 

By law, the fee of the 
trustee is set at 732 per 
cent. of the proceeds after 
payment of secured claims. 
However, with the consent 
of inspectors, trustees can 
apply to the courts and ob- 
tain a higher return. 

“Tt?s not uncommon to 


aon trustees on fair- 
ly ge estates knocking 


off 35 per cent. for their. 


fees,” explained Percy 
Houghton of the Canadian 
Credit Men’s Association. 
However, Mr. Houghton 
added that he doesn’t blame 
the trustee. . .‘‘he’s doing it 
legally. The ones I blame 
are the inspectors.” 

Mr. Houghton went on, 


This is the third in a series on bank- 


ruptcies hy Telegram financial reporter 
Stephen Vitunski. 


‘bankruptcy is far too prof- 
itable a business for many 
trustees.”’ The province of 
Ontario has approximately 
240 licensed trustees. 

some 40 more than Quebec. 


This has resulted in a 
scrambling for business. 
‘Some of the trustees, I am 
convinced, are not com)e- 
tent. Many of them should 
not have been licensed,” he 
added. 


J. N, McFachran, a past 
president and Dean of the 
Canadian Credit Institute, 
added, “‘It is well known, 
but difficult to prove, that 
certain trustees, acting con- 
trary to the act, counsel 
debtors to make an assign- 
ment or proposal. 


“For a fee, they permit 
the debtor to obtain the 
sanctuary of the Bank- 


ruptey Act, thus defeating 
his creditors.” 


Also critical of the role of 
the trustee was J. S. Lar- 
ose, former Superintendent 
of Bankruptcy. Perhaps he 
was trying to mitigate the 
shortcomings of the Act he 
was forced to deal with, but 
he chided trustees for not 
always sticking to some of 
the “clear and explicit pro- 
visions of the Act.” 


“There are those trustees 
who anticipate their fees ei- 
ther in whole or in part and 
make unauthorized with- 
drawls from the estate ac- 
count,”’ he said in a speech 
last year. 


Mr. Larose was also criti-- 


cal of the slip-shod record 
keeping of some trustees, 
plus a habit of continuing 
the administration of an es- 
tate indefinitely, ‘‘when no 
useful purpose is served.” 


INSPECTORS 


Trustees, on the other 
hand, argue with some jus- 
tification that they cannot 
do anything without the ap- 
proval of inspectors ap- 
pointed by the creditors. 

After the first meeting of 
creditors, their case is usu- 
ally in the hands of inspec- 
tors. These people are elect- 
ed by the creditors to repre- 
sent them in dealings with 
the trustee and debtor. 

Unfortunately, the inspec- 
tors are either babes in the 
woods as far as knowledge 
of bankruptcy procedures 
are concerned. . .or, they 
turn out to represent major 
creditors and therefore 
work for the benefit of their 
own company rather than 
that of the army of credi- 
tors in general. 

In recent years, there has 


been some attempt to rem- 
edy this situation by ap- 
pointing prominent mem- 
bers of credit associations 


to act as professional in- 
spectors. 


TOO FEW 
These people know their 
roles and the extent of their 


powers, but their numbers 
are too few. 


These powers are impres- 
sive, if only they could or 
would be used. As a matter 
of fact, practically no ac- 
tion of any consequence 
may be taken by the trustee 
without the permission of 
inspectors. 


Inspector verification is 
required for bank balances, 
statements of receipts and 
disbursements. . .right up 
to the fees and remunera- 
tion paid the trustee. 


“Not enough of us are 
willing to serve as inspec- 
tors,’ complained Mr. Mc- 
Eachran. He pointed out 
that the Bankruptcy Act 
provides for the appoint- 
ment of inspectors, ‘“‘whose 
main responsibility is to 
safeguard the interests of 
the creditors. They, and not 
the trustee, are responsible 
for the proper disposal of 
assets.” 


“Yet what happens?” 
asked Mr. McEachran. ‘‘It 
is very difficult to find a 
creditor willing to act as an 
inspector, because too 
many of us take the, ‘let 
George do it’ attitude.” 


Next: Suggested solutions 


‘THE TELEGRAM, Toronto, Wed. Oct. 20, 1968 


Revisions Urged, 
Nothing Done 


By STEPHEN VITUNSKI 
Telegram Staff Reporter 


Improvements in the 
Bankruptcy Act have not 
been held up for lack of 
ideas. 

Year after year, profes- 
sional bodies have made 
submissions to the Minister 
of Justice, and year after 
year, these submissions 
have been pigeon-holed. 


Percy Houghton of the 
Canadian Credit Men’s 
Association pointed out that 
over the years, his associa- 
tion, in collaboration w.th 
prominent lawyers  spe- 
cializing in bankruptcy law, 
has made repeated repre- 
sentations to the govern- 
ment. 


“We have now presented 
briefs to‘four Ministers of 
Justice . . . Davey Fulton. 
Mr. Fleming, Mr. Chevrier 
and Mr. Favreau,’ added 
Mr. Houghton. 

FEDERAL ISSUE 

The brief maintains that 
inasmuch as_ the Bank- 
ruptcy Act is a Federal act, 
investigation and _ prosecu- 
tion of fraudulent bankrupts 
should be undertaken by the 
Department of Justice, just 
as in income tax fraud, 
combines, and narcotics. 

After consultation with 
the handful of lawyers that 
specialize in bankruptcy 
matters, the CCMA formu- 
lated a brief outlining pro- 
cedures for prosecutions un- 
der the Bankruptcy Act. It 


includes the following 
items: 

A special department 
should be established under 
the supervision of the Su- 
perintendent of Bankruptcy 
for the investigation and 
prosecution of bankruptcy 
offenses. 

Anything turned up by 
trustees or solicitors could 
then be passed on to the 
new body with some assur- 
ance that the issue will be 
fully investigated. 

Then, if it is decided to 
prosecute, a special pros- 
ecutor could be hired as is 
at present done in narcot- 
ics and combines’ investi- 
gation cases. 

The brief argues that 
bankrupt estates already, 
pay a two per cent. levy 
to the Department of Jus- 
tice for administration of 
the Act... “and by logical 
extension, this should in- 
clude policing by way of 
prosecution.” 


The specially-established 
department would have the 
great advantage of develop- 
ing men well-versed in the 
ramifications of the Bank- 
ruptcy Act, as well as crim- 
inal procedure. 


Furthermore, adds the 
brief, the Superintendent 
would be able to take the 
initiative to launch prosecu- 
tions where friendly ins- 
pectors might be inclined 
to condone the fraudulent 
acts of the debtor. 

These advantages would 


also acerue to _ special 
Crown prosecutors assiv>*d 
to bankruptcy cases. “This 
Would permit tnaem to w-- 
come familiar with the pat- 
tern of bankruptcy cases 
and to gain the knowledge 
and background to do an 
adequate job.” 


SPECIAL JUDGES 


The naming of special 
judges to hear all prosecu- 
tions arising out of bank- 
ruptcies was also recom- 
mended. They too would 
then become familiar with 
bankruptcy frauds involving 
merchandise shortages, 
false statements, account- 
ing . 


The brief also calls for a 
review of the penalties im- 
pesed by some sections of 
the Bankruptey Act. 


In Ladditton to the inade- 
quacies of the Act itself, 
there has been growing cri- 
ticism of the whole concept 
ofthe limited liability com- 
pany. There have been 
some suggestions to make 
officers and directors of a 
company at least partially 
liable for losses of the enti- 
ty. 


In conclusion, a govern- 
ment body should supply 
the finances and the bodies 
to carry out investigations 
cf and prosecutions of 
fraudulent bankrupts. 


FIGHT 


Creditors, trustees and in- 
spectors should acquaint 
themselves with their roles, 
and use the full powers 
granted them. Creditors 
especially, should be more 
prepared to fight instead of 
jumping at a settlement of 
a few cents on the dollar. 


“People just don’t seem 
to mind losing money these 
days,” reflected one credit 
manager. “At ome time 
there would have been a 
lynch mob at the crook’s 
door. Now they just shrug 
their shoulders and walk 
awav.”’ 


THE CANADIAN CREDIT? INSTITUTE 


privileges, 
protection 


creditors 


‘The Bankruptcy Act’ 
{ By Percy J. Houghton 


Here it is—an unusuallyimportant addition to 
the Library of Credit Reference series. This 
condensed, up-to-date booklet, by Percy J. 
Houghton, covers those parts of the Bank- 
ruptcy Act with which Credit Management 
will most frequently come into contact. — 
It presents the elementary steps and recours- 
es essential to protect the interests of credit- 
ors...it is designed to solve the greater part 
‘i of the Credit Manager's problems under the 
provisions of the Act... it alerts readers to 
the various remedies and explains how to 
use them. 


Order Today! 


THE CANADIAN CREDIT INSTITUTE condensed 


‘Condensed Laws 
of Business’ 


This volume provides a condensation of the 
various Canadian laws of business with which 
Credit Managers need to be conversant. It 
emphasizes and explains the leading prin- 
ciples of these laws. ‘Condensed Laws of 
Business’ is an up-to-date volume and it is 
authoritative! It was carefully checked by 
Canadian legal authorities immediately be- 
fore publication. 


Every Credit Manager should have in his library, for immediate reference, booklets 3 and 4 of The Canadian Credit Institute 
Library of Credit Reference. Both of these have been written, researched and compiled by P. J. Houghton, and edited by 
eminent members of the legal fraternity. Use the handy order form to get your copies today. 


Your Credit Library Is Not Complete Without These Four Volumes 


THE CANADIAN CREDIT INSTITUTE types 


of 


security 
available 


‘Types of Security Available 
to Credit Managers’ 


Here is a new booklet which identifies 66 
different security devices avaiiabie to credit 
men today. It describes each one in detail. . . 
indicates the differences between them... 
tells how they can be applied to daily credit 
work. In it you will find specific information 
on various personal property securities, sub- 
ordination agreements, mortgages, liens, and 
dozens of other securities. You'll find it a 


helpful daily reference. 


THE CANADIAN CREDIT INSTITUTE Magi] 

credit 
management 
compendium — 
facts 

and 

forms 


“The Credit Management Compendium — Facts and Forms” 


This new publication brings together in a brief readable volume, a unique combination of 
the latest available data on pertinent facts and useful forms for the Credit Executive. 


It has been researched by Mr. P. J. Houghton of The Canadian Credit Men’s Association 
Limited, who has carefully related all the material to the Credit Management function. 


Among the forms it contains will Ee guarantees, subordination agreements, forms of assign- 
ment, both general and specific, and many others. It contains also, comparative tables by 
Provinces, showing the registration and renewal requirements of various security documents, 
a table of limitations and a glossary of business terms. 


All these informative details can be read with understanding and used profitably by everyone 
engaged in the credit field. 


The Canadian Credit Institute, 

Six Crescent Road, Toronto 5, Ontario 

Please send me the following volumes at $2.50 each:. 

copies of ‘The Credit Management Compendium—Facts and Forms’, Vol. No. 4 
copies of ‘The Bankruptcy Act’, Vol. No. 3 


copies of ‘Condensed Laws of Business’ Vol. No. 2 
copies of ‘Types of Security Available to Credit Managers’, Vol. No. 1 


PLEASE ENCLOSE PAYMENT WITH ORDER 


NAME 


FIRM 


ADDRESS. 
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